Superintendent Begley and General Manager Phipps inspected underground
conditions being encountered. To deem Gilbert's refusal to work on
August 7 to be protected would be to deprive the operator of a reason-
able opportunity to fully address complained-of hazards before incurring
legal liability.

Finally, we affirm the judge's finding that Gilbert failed to
prove that he was, in fact, discharged by Sandy Fork.  We disagree with
the assertion that Gilbert was faced with a "Hobson's choice" of working
under unsafe conditions or quitting.  In Metric Constructors, supra, the
Commission concluded that "Metric's decision that the men could either
work under the unsafe conditions or have their employment terminated was
equivalent to discharging them for engaging in protected activity."  6
FMSHRC at 229. The same is not true here. The record supports the
judge's finding that Gilbert could have returned to work that afternoon
on his regular shift. Had he done so and had the conditions then extant
necessitated the "Hobson's choice" of working under demonstrably unsafe
conditions or being fired we would be faced with a different case.

Based on our examination of the record, we conclude that
substantial evidence supports the judge's finding that Gilbert was not
discharged but voluntarily gave up his job at a point in time when he
was not faced with a hazard justifying a refusal to work at that time.
We therefore affirm the judge's conclusion that a violation of section
105(cKl) was not established.

III.
Dismissal of Gilbert' s Indiyi^dual^ Complaiivt

We further conclude that the judge erred in denying the
Secretary's motion to dismiss the complaint that Gilbert filed on his
own behalf. As noted, Gilbert's individual complaint was filed pursuant
to the last clause of Commission Procedural Rule 40(b)(n. A supra),
permitting such actions where the Secretary fails to make any determi-
nation as to whether a violation of section 105(c) has occurred within
the required 90-day period following the filing of the miner's
discrimination complaint.

The obvious intent of this procedural rule was to protect miners
from prejudicial delay by the Secretary in filing discrimination
complaints and to encourage the Secretary to meet his statutory
responsibilities under section 105(c) in a timely manner.  For a number
of years, the Secretary voiced no opposition to the procedure set forth
in Rule A0(b).  Indeed, as the facts of this case illustrate, the
Secretary transmitted letters to complainants in situations where his
investigation exceeded the statute's 90-day limit, informing com-
plainants that they could file a private action under under Commission
Rule 40(b). In this litigation, however, the Secretary argues that Rule
40(b)'s authorization of a complaint filed by a miner prior to the
Secretary's making a determination as to whether the discrimination has
occurred conflicts with the enforcement schemes set forth in section
105(c) of the Mine Act. Oral Arg. Tr. 39-48. Upon re-examination, of
the statute and our procedural rule, we concur.
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